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DECLARATION
FOR

ASPEN HIGHLANDS VILLAGE
AFFORDABLE HOUSING RESIDENCES

THIS DECLARATION FOR ASPEN HIGHLANDS VILLAGE AFFORDABLE
HOUSING RESIDENCES (this "Declaration”) dated as of June g , 2001, shall be effective
upon recordation and is made by HINES HIGHLANDS LIMITED PARTNERSHIP, a Delaware
limited partnership ("Declarant”). Declarant is the owner of certain real property in Pitkin
County, Colorado, more particularly described on Exhibit A attached and made part of this
Declaration by this reference (the "Property"). Declarant hereby makes the following grants,
submissions, and declarations:

ARTICLE 1
IMPOSITION OF COVENANTS

Section 1.1 Purpose. The purpose of this Declaration is to create a residential planned
community (the "Project”) pursuant to the Colorado Common Interest Ownership Act as set forth
in Article 33.3, Title 38, Colorado Revised Statutes, within the Property.

Section 1.2 Intention of Declarant. Declarant desires to (a) protect the value and
desirability of the Project, (b) further a plan for the improvement, sales, and planned community
ownership of the Project, (c) create a harmonious and attractive residential development within
the Project, and (d) promote and safeguard the health, comfort, safety, convenience, and welfare
of the owners of units in the Project.

Section 1.3 Development and Use. The Project initially consists of six (6) Units
(hereinafter defined), and the Project may in the future consist of a maximum of twenty-three
(23) Units. No additional Units may be established on the Property by subdivision of existing
Units or otherwise.

Section 1.4 Declaration. To accomplish the purposes and intentions recited above,
Declarant hereby submits the Property, together with all improvements, appurtenances, and
facilities relating to or located on the Property now and in the future, to the provisions of the Act,
and hereby imposes upon all of the Property the covenants, conditions, restrictions, easements,
reservations, rights-of-way, and other provisions of this Declaration below, and Declarant hereby
declares that all of the Property shall be held, sold, conveyed, encumbered, leased, rented,
occupied, and improved subject to the provisions of this Declaration.

Section 1.5  Master Declaration. The Property is subject to the Declaration for Aspen
Highlands Village dated, October 13 1998, and recorded October 15, 1998, under Reception No.
423272 in the Office of the Clerk and Recorder of Pitkin County, Colorado.

L ) AV R O A
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Section 1.6  Covenants Running With the Land. All provisions of this Declaration
shall be deemed to be covenants running with the land or equitable servitudes, as the case may
be. The benefits, burdens, and other provisions contained in this Declaration shall be binding
upon and shall inure to the benefit of Declarant, all Owners, and their respective heirs, executors,
administrators, personal representatives, successors, and assigns.

ARTICLE 2
DEFINITIONS

The following words when used in this Declaration or any Supplemental Declaration,
unless inconsistent with the context of this Declaration, shall have the following meanings:

Section 2.1 "Act" means the Colorado Common Interest Ownership Act as set forth in
Article 33.3, Title 38, Colorado Revised Statutes, as such Act exists on the date hereof, except to
the extent that the applicability of future amendments to the Act are mandatory.

Section 2.2 "Annual Assessment” means the Assessment levied annually.

Section 2.3 "Articles" mean the Articles of Incorporation for the Association, on file
with the Colorado Secretary of State, and any amendments which may be made to those Articles
from time to time.

Section2.4  "Aspen Highlands Village" means all of the real property in Pitkin
County, Colorado, subject to the Master Declaration.

Qection 2.5  "Assessments” means the Annual, Special, and Default Assessments
Jevied pursuant to Article 10 below. Assessments are also referred to as a Common Expense
Liability as defined under the Act.

Section 2.6  "Association" means Aspen Highlands Village Affordable Housing
Association, a Colorado nonprofit corporation, and its successors and assigns. The Association
acts through its Executive Board unless a vote of the Owners is otherwise specifically required
by this Declaration or by the Articles or Bylaws.

Section 2.7  "Association Documents" means this Declaration, the Articles and the
Bylaws, and any procedures, rules, regulations, or policies adopted under such documents by the
Association.

Section 2.8  "Bylaws" means the Bylaws adopted by the Association, as amended from
time to time.

Section 2.9  "Common Area" means all the real property and improvements thereon, if
any, in which the Association owns an interest for the common use and enjoyment of all of the
Owners on a non-exclusive basis, as shown on the Plat, including, without limitation, that
property designated as the "Common Area” on the Plat. Such interest may include, without
limitation, estates in fee, for terms of years, or easements.

2
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Section2.10 "Common Expenses” means (i) all expenses expressly declared to be
common expenses by this Declaration or the Bylaws; (i) all other expenses of administering,
servicing, conserving, managing, maintaining, repairing, or replacing the Common Area and the
Exterior Maintenance Area; (iil) insurance premiums for the insurance carried under Article 9;
and (iv) all expenses lawfully determined to be common expenses by the Executive Board.

Section 2.11 “Declarant” means Hines Highlands Limited Partnership, a Delaware
limited partnership, and its successors and assigns. No party other than Hines Highlands Limited
Partnership shall exercise the rights and privileges reserved herein to Declarant unless such party
shall receive and record in the Office of the Clerk and Recorder of Pitkin County, Colorado, a
written assignment from Hines Highlands Limited Partnership of all or a portion of such rights
and privileges.

Section 2.12  "Declaration” means this Declaration for Aspen Highlands Village
Affordable Housing Residences together with any supplement or amendment to this Declaration,
recorded in the Office of the Clerk and Recorder of Pitkin County, Colorado.

Qection 2.13  "Director" means a member of the Executive Board.

Qection 2.14 "District” means, collectively, the Aspen Highlands Commercial
Metropolitan District, a Colorado quasi-municipal corporation, and the Aspen Highlands
Residential Metropolitan District, a Colorado quasi-municipal corporation.

Section 2.15  "Default Assessment” means the Assessments levied by the Association
pursuant to Section 10.8 below.

Section 2.16 "Executive Board" means the governing body of the Association elected to
perform the obligations of the Association relative to the operation, maintenance, and
management of the Project and all improvements on the Property.

Section 2.17 "Expansion Property” means the real property located in Pitkin County,
Colorado, more particularly described on Exhibit B attached hereto and incorporated herein
which Declarant may subject to this Declaration by one or more duly recorded Supplemental
Declarations.

Section 2.18 "Exterior Maintenance Area" means the exterior of any Residence, and the
land surrounding the Residence and any improvements on the Unit (including, without
limitation, the driveway and walkways thereon), as more fully described in Section 5.1 below.

Section 2.19 "First Morteage" means an unpaid and outstanding Mortgage which
secures financing for the construction and development of the Project or which encumbers a
Unit, and which, in any case, has priority of record over all other recorded liens except those
governmental liens made superior by statute (such as general ad valorem tax liens and special

assessments).
A ) O O A 0
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Section 2.20 "First Mortgagee" means any person named as a mortgagee or beneficiary
in any First Mortgage, or any successor to the interest of any such person under such First
Mortgage.

Section 2.21  "Lot" means a plot of land subject to this Declaration and designated as a
"Lot" on any Plat of the Property recorded by Declarant in the Office of the Clerk and Recorder
of Pitkin County, Colorado.

Section 2.22 "Management Agreement” means any contract or arrangement entered
into for purposes of discharging the responsibilities of the Executive Board relative to the
operation, maintenance, and management of the Project.

Section 2.23 "Managing Agent" means a person, {irm, corporation, or other entity
employed or engaged as an independent contractor pursuant to a Management Agreement to
perform management services for the Project.

Section 2.24 "Master Association" means the Aspen Highlands Village Association,
created by the Master Association Documents.

Section 2.25 "Master Association Documents" means the Master Declaration and the
articles of incorporation and bylaws of the Master Association, and any procedures, rules and
regulations, and policies adopted under such documents by the Master Association.

Section 2.26 "Master Declaration” means the Declaration for Aspen Highlands Village,
dated October 13, 1998, as recorded October 15, 1998, under Reception No. 423272 in the
Office of the Clerk and Recorder of Pitkin County, Colorado, as further amended and
supplemented from time to time.

Section 2.27 "Maximum Rate" shall mean three (3) percentage points greater than that
rate of interest charged by a bank (designated from time to time by the Executive Board) to the
best commercial customers of the designated bank for short-term loans and identified as the
"prime rate” by such bank as of the date on which such Maximum Rate is imposed with respect
to any amount payable under this Declaration, or if less, the maximum rate allowed by law.

Section 2.28  "Member" shall mean every person or entity who holds membership in the
Association.

Section 2.29 "Mortgage” shall mean any mortgage, deed of trust, or other document
pledging any Unit or interest therein as security for payment of a debt or obligation.

Section 2.30 "Mortgagee" means any person named as a mortgagee or beneficiary in
any Mortgage, or any successor to the interest of any such person under such Mortgage.

Section 2.31  "Owner” means any record owner (including Declarant, and including a
contract seller, but excluding a contract purchaser), whether a natural person or persons, or an
entity, of a fee simple title interest in and to any Unit; excluding, however, any record owner

Hines\dspenHighlands\declaration community housing 3cin - final
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with an interest therein merely as a Mortgagee (unless such Mortgagee has acquired fee simple
title interest in the Unit pursuant to foreclosure or any proceedings in lieu of foreclosure).

Section 2.32  "Party Wall" means any common wall adjoining two or more Residences

and shall be deemed to include the roofing underlying the portion of the roof over, and the utility
lines within a common wall.

Section 2.33  "Plat" means the Third Amended Plat of Block F, Aspen Highlands
Village P.U.D., recorded on W . 2001, in Plat Book €7  at Page 9% | as
Reception No. H§ 5 i‘-ﬂr , County of Pitkin, State of Colorado, and the Final Plat of
Aspen Highlands P.U.D, recorded on October 15, 1998, in Plat Book 47 at Page 1, County of
Pitkin, State of Colorado, and any other subdivision plat recorded with respect to the Property
that creates any Lots, and all supplements and amendments thereto.

Section 2.34  "Project” shall mean the planned community created by this Declaration,

consisting of the Property, the Units, and any other improvements constructed on the Property
and as shown on the Plat,

Section 2.35  "Property” means and refers to that certain real property described on
Exhibit A attached to this Declaration.

Section 2.36

"Residence” means all improvements, including the residence, constructed
on any Unit.

Section 2.37 "Sharing Ratio" means the percentage or fractional allocation of

Assessments to which an Owner's Unit is subject as set forth in Exhibit C attached hereto and
made a part hercof.

Section 2.38 "Special Assessment" means an assessment levied pursuant to Section
10.7 below on an irregular basis.

Section 2.39 "Successor Declarant” means an arty or entity to whom Declarant
y party Y

assigns any or all of its rights, obligations, or interest as Declarant, as evidenced by an
assignment or deed of record executed by both Declarant and the transferee or assignee and

recorded in the Office of the Clerk and Recorder of Pitkin County, Colorado, designating such
party as a Successor Declarant.

Section 2.40  "Supplemental Declaration" means an instrument which subjects any part
of the Expansion Property to this Declaration, as more fully provided in Article 14 below.

Section 2.41

"Supplemental Plat" means a supplemental plat of the Project which may
depict a part of the Expansion Property becoming subject to this Declaration through a
Supplemental Declaration, as more fully provided in Article 14 below.

Section 2.42  "Unit" means a Lot, together with all improvements thereon, including a

Residence, and all easements and rights-of-way appurtenant thereto. Unit is also referred to as a
Unit under the Act.
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Each capitalized term not otherwise defined in this Declaration or in the Plat shall have
the same meanings specified or used in the Act.

ARTICLE 3
NAME, DIVISION INTO RESIDENTIAL UNITS

Section3.1  Name. The name of the Project is Aspen Highlands Village Affordable
Housing Residences. The Project is a Planned Community pursuant to the Act.

Section 3.2 Association. The name of the association is Aspen Highlands Village
Affordable Housing Association. Declarant has caused the Association to be incorporated under

the laws of the State of Colorado as a nonprofit corporation with the purpose of exercising the
functions as herein set forth.

Section 3.3 Number of Units. The number of Units initially submitted to this
Declaration is six (6). Declarant reserves the right for itself and any Successor Declarant to

expand the Property to include up 10 a maximum of twenty-three (23) Units, and to expand the
Common Area.

Section 3.4  Identification of Units. The identification number of each Unit is shown
as its [ot and block number on the Plat.

Section 3.5 Description of Units.

3.5.1 Each Unit shall be inseparable and may be leased, devised, or encumbered
only as a residence.

3.52 Title to a Unit may be held individually or in any form of concurrent
ownership recognized in Colorado. [n case of any such concurrent ownership, each co-owner
shall be jointly and severally liable for performance and observance of all the duties and
responsibilities of an Owner with respect to the Unit in which he owns an interest. For all
purposes herein, there shall be deemed to be only one Owner for each Unit. The parties, if more
than one, having the ownership of a Unit shall agree among themselves how to share the rights
and obligations of such ownership, but all such parties shall be jointly and severally liable for
performance and observance of all of the duties and obligations of an Owner hereunder with
respect to the Unit in which they own an interest.

3.53 Any contract of sale, deed, lease, Mortgage, will or other instrument
affecting a Unit may describe it by its Unit number, Aspen Highlands Village Affordable
Housing Residences, County of Pitkin, State of Colorado, according to the Plat thereof recorded
June ¥, , 2001, in Plat Book 5 atPage 9\, as Reception No. Y5 ¢ g4 . and any
recorded amendment and supplement thereto, and this Declaration, which will be recorded in the
Office of the Clerk and Recorder of Pitkin County, Colorado, and any recorded amendment and
supplement hereto (with applicable recording information inserted herein).

3.5.4  Each Unit shall be considered a separate parcel of real property and shall
be separately assessed and taxed. Accordingly, the Common Area shall not be assessed

6
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separately but shall be assessed with the Units as provided pursuant to Colorado Revised Statutes
Subsections 39-1-103(10) and 38-33.3-105(2).

3.5.53 No Owner of a Unit shall bring any action for partition or division of the
Common Area.

ARTICLE 4
MEMBERSHIP AND VOTING RIGHTS; ASSOCIATION OPERATIONS

Section4.l  The Association. Every Owner of a Unit shall be a Member of the
Association. No Owner, whether one or more persons, shall have more than one membership per
Unit owned, but all of the persons owning a Unit shall be entitled to rights of membership and of
use and enjoyment appurtenant to ownership of a Unit. Membership shall be appurtenant to and
may not be separated from ownership of any Uni.

Section 4.2 Transfer of Membership. An Owner shall not transfer, pledge, or alienate
his membership in the Association in any way, except upon the sale or encumbrance of his Unit
and then only to the purchaser or Mortgagee of his Unit.

Section 4.3 Membership. The Association shall have one (1) category of membership
consisting of all Owners, including the Declarant so long as Declarant continues to own an
interest in a Unit. Except as otherwise provided for in this Declaration, each Member shall be
entitled to vote in Association matters pursuant to this Declaration on the basis of one (1) vote
for each Unit owned. The Association shall not have a vote with respect to any Unit which may
be owned by it. Declarant shall be entitled to vote with respect to Units owned by it. Members
of the Association may exercise such voting rights subject to and in accordance with the
provisions of the Bylaws. All members of the Assoctation shall be entitled to vote on all matters
affecting the Project.

Section4.4  Declarant Control. Notwithstanding anything to the contrary provided for
herein or in the Bylaws, Declarant shall be entitled to appoint and remove the members of the
Association's Executive Board and officers of the Association to the fullest extent permitted
under the Act. The specific restrictions and procedures governing the exercise of Declarant's
right to so appoint and remove Directors and officers shall be set out in the Bylaws. Declarant
may voluntarily relinquish such power evidenced by a notice executed by Declarant and
recorded in the Office of the Clerk and Recorder for Pitkin County, Colorado but, in such event,
Declarant may at its option require that specified actions of the Association or the Executive
Board as described in the recorded notice, during the period Declarant would otherwise be
entitled to appoint and remove Directors and officers, be approved by Declarant before they
become effective,

Section 4.5 Owner's and Association's Address for Notices. All Owners of each Unit
shall have one and the same mailing address to be registered with the Association and used by
the Association or other Owners for notices, demands, and all other commurnications regarding
Association matters. The Owner or Owners of a Unit shall furnish such address to the Secretary
of the Association within five (5) days after transfer of title to the Unit to such Owner or Owners.
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Such registration shall be in written form and si

gned by all of the Owners of the Unit or by such
persons as are authorized by law

to represent the interests of all Owners of the Unit.
Notwithstanding the foregoing, the Association shall be entitled to rely upon any such

registration or other notice of a change in address of the Qwners of the Unit which is signed by
less than all of the Owners of such Unit.

If no address is registered or if all of the O
in the deed to the Unit shall be deemed th

furnished as required under this Section.

WNErS cannot agree, then the address set forth
eir registered address until another registered address is

Any notice delivered to a First
Declaration shall be sent to the address for
First Mortgagee notifies the Association in

Mortgagee in accordance with the terms of this

such party specified in the First Mortgage unless the
writing of a different address.

All notices and demands intended to be served u
the following address or such other address as
time by notice to all of the Qwners:

pon the Executive Board shall be sent to
the Executive Board may designate from time to

Executive Board

Aspen Highlands Village Affordable Housing Association
¢/o Hines Highlands Limited Partnership
P. 0. Box 5115

Aspen, Colorado 81612

All notices given in accordance with this Section shall be sent by personal delivery,
which shall be effective upon receipt; by overnight courier service, which shall be effective one
(1) business day following timely deposit with the courier service; or regular, registered or

certified mail, postage prepaid. which shal] be effective three (3) days after deposit in the U.S.
mail.

ARTICLE 5
MAINTENANCE, PARTY WALLS, LANDSCAPING AND SPECIAL EASEMENT

Section 5.1  Maintenance. In order to
standard of maintenance within the Project,
Maintenance Area, as more fully set forth below.

maintain a uniform appearance and a high
the Association shall maintain the Exterior

5.1.1 Residence Exteriors.

Subject to the insurance responsibilities set forth in
Article 9 below, the Association shall maintain the exterior of all Residences, which shall include

but shall not be limited to, painting and/or staining of the exterior (including decks and porches),
and roof maintenance and repair unless any of the foregoing are covered by an Owner's
insurance. In addition, certain areas of the roof of the Buildings may need to be cleared of snow
at times, and the Association shall be responsible for such snow removal. The Association shall
have the sole discretion to determine the time and manner in which such maintenance shall be

performed as well as the color or type of materials used to maintain the Residences. The Owner

shall be responsible for repair or replacement of broken window panes and all other exterior
8
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maintenance and repairs. In the event insurance proceeds under Article 9 are payable to an
Owner but the maintenance responsibility of the area to which such proceeds relate is the
Association's, the Association shall complete any such repair or replacement at the Owner's cost.

5.1.2  Landscaping, Sidewalks and Driveway. The Association shall maintain
landscaping of the Units within the Exterior Maintenance Area and landscaping within the
Common Area (unless same is the responsibility of the District as provided on the Plat),
including, but not limited to, lawns, trees and shrubs, and the Association shall also maintain all
walls, gates, sidewalks and driveways. Notwithstanding any other provision of this Declaration,
it shall be the responsibility of each Owner, and not the Association, to remove snow and ice
from the driveways and walkways on such Owner's Unit. Each Owner shall keep and maintain
the driveway and walkways on such Owner's Unit free of ice and snow at all times. The
Association shall provide all irrigation to landscaping within the Exterior Maintenance Area and
Common Area, and shall provide all other utilities necessary for the maintenance and upkeep of
such landscaping. The maintenance provided under this Section shall be performed at such time
and in such a manner as the Association shall determine.

5.1.3  Association’s Right to Grant Owner's Maintenance Area. The Association
reserves the right to grant the maintenance responsibility of certain areas on each Unit to the Unjt
Owner, and the Owner is obligated to accept said maintenance responsibility, provided said
assignment is done in a uniform and nondiscriminatory manner. F urthermore, the Association
shall have the right to promulgate reasonable rules and regulations regarding the maintenance by
the Owner.

Section 5.2 Special Easement. The Association and the Executive Board and their
respective representatives are hereby granted a nonexclusive easement to enter upon and use the
Exterior Maintenance Area as may be necessary or appropriate to perform the duties and
functions which they may be obligated or permitted to perform pursuant to this Article 3.

Section 5.3 Maintenance Contract. The Association or Executive Board may employ
or contract for the services of an individual or maintenance company to perform certain
delegated powers, functions, or duties of the Association to maintain the Common Area and
Exterior Maintenance Area. The employed individual or maintenance company shall have the
authority to make expenditures upon prior approval and direction of the Executive Board. The
Executive Board shall not be liable for any omission or improper exercise by the employed
individual or management company of any duty, power, or function so delegated by written
instrument executed by or on behalf of the Executive Board.

Section 5.4 Owner's Responsibility. The Owner shall be responsible for maintaining
all portions of the Owner's Unit other than the Exterior Maintenance Area, unless modified by
Section 5.1.3. The Association shall have the right and power to prohibit on a Unit any storage
or other activities deemed unsafe, unsightly, unreasonably noisy or otherwise offensive to the
senses and perceptible from another Unit or the Common Area, No Owner shall make any
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addition or other alteration to any portion of the Exterior Maintenance Area without the express
consent of the Executive Board, as more fully discussed in Section 16.3.

Section 5.5 Qwner's Failure to Maintain or Repair. In the event that a Unit and the
Improvements thereupon are not properly maintained and repaired, and if the maintenance
responsibility for the unmaintained portion of the Unit lies with the Owner of the Unit, or in the
event that the improvements on the Unit that are insured by the Owner are damaged or destroyed
by an event of casualty and the Owner does not take reasonable measures to diligently pursue the
repair and reconstruction of the damaged or destroyed improvements to substantially the same
condition in which they existed prior to the damage or destruction, then the Association, after
notice to the Owner and with the approval of the Executive Board, shall have the right to enter
upon the Unit to perform such work as is reasonably required to restore the Unit and the
buildings and other improvements thereon to a condition of good order and repair.  All costs
incurred by the Association in connection with the restoration shall be reimbursed to the
Association by the Owner of the Unit, upon demand. All unreimbursed costs shall be a lien upon
the Unit until reimbursement is made. The lien may be enforced in the same manner as a lien for
an unpaid Assessment levied in accordance with Article 10 of this Declaration.

Section 5.6 Party Walls.

5.6.1 The cost of reasonable repair and maintenance of a Party Wall shall be a
Joint expense of the Owners of the Residences sharing such Party Wail and each such Owner
shall have a perpetual easement in and to that part of the Property on which the Party Wall is
located, for Party Wall purposes, including maintenance, repair, and inspection. No Owner shall

alter or change the Party Wall in any manner, interior decoration excepted, and the Party Wall
shall always remain in the same location as when erected.

5.6.2 In the event of damage or destruction of a Party Wall from any cause,
other than the negligence or willful misconduct of an Owner, the then Owners of the Residences
sharing such Party Wall shall bear equally the expense to repair or rebuild said wall to its
previous condition, which specifically includes the previous sound transmission coefficient and
fire rating, and such Owners, their successors and assigns shall have the right to the full use of
said wall so repaired and rebuilt. If an Owner's negligence or willful misconduct shall cause
damage to or destruction of said wall, such negligent party shall bear the cost of repair and
reconstruction to the extent such Owner's negligence caused such damage.

5.6.3  The Association and each of the Owners sharing a Party Wall shall have
the right to break through the Party Wall for the purpose of repairing or restoring sewage, water,
utilities, and structural components, subject to the obligation to restore said wall to its previous
structural condition, which specifically includes the previous sound transmission coefficient and
fire rating, and the payment to the adjoining Owner of any damage caused thereby. Adjoining
Owners shall have the right to make use of the Party Wall provided such use shall not tmpair the
structural support, the sound transmission coefficient or the fire rating of the Party Wall.

5.6.4  Declarant hereby grants to the Association and the Executive Board and
their respective representatives a nonexclusive casement to enter upon and use the Property on
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