Strengthening Community Through Workforce Housing

AGENDA
SPECIAL MEETING OF THE APCHA BOARD OF DIRECTORS
WEDNESDAY, DECEMBER 19, 2018
(continued from December 11, 2018)
The Meeting will be held in the Sister Cities Meeting Room
130 S. Galena, Aspen, Colorado
12:30 PM
12:00

Call to Order

12:00

ACTION ITEM
• Resolution No. 12 (Series of 2018), Authorizing Michael A. Kosdrosky, Executive Director, to
sign documents related to the developments of 45 rental units at 517 Park Circle, 802 West
Main Street and 488 Castle Creek Road

Adjournment
NEXT MEETING: JANUARY 2, 2019
NOTE: All times are approximate; agenda items may be heard prior or after the estimated times shown.
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SPECIAL MEETING MEMORANDUM
TO:
FROM:
MEMO DATE:
MEETING DATE:
RE:

APCHA Board of Directors
Mike Kosdrosky, Executive Director
December 18, 2018
December 19, 2018 @ 12:30 PM
Second Special Meeting to review and consider approving operating
agreements and deed restrictions for 45 rental units at 517 Park Circle, 802
West Main Street and 488 Castle Creek Road

PURPOSE
The purpose of this special meeting of the Aspen/Pitkin County Housing Authority (APCHA) is for
the APCHA Board to review and approve operating agreements, deed restrictions, and services
subcontracts for the Aspen Housing Partnership (AHP) project located at 517 Park Circle, 802 West
Main Street, and 488 Castle Creek affordable housing projects (entities).
BACKGROUND
This is the second special meeting of the APCHA Board to discuss, review, and consider
approving three separate operating agreements and deed restrictions for the AHP project(s). The
City of Aspen and AHPs requested approval of these documents on December 7, 2018. APCHA
and its attorney first received draft documents the week of December 2, 2018, to review,
modify, and recommend to the Board.
The APCHA Board made recommendations to approve AHP’s land use applications in September
and October 2017. On January 25, 2018, APCHA’s executive director signed a letter of support
dated January 31, 2018, for the AHP for the 488 Castle Creek Road tax credit project addressed
to the Colorado Housing Finance Authority (CHFA).
At its special meeting on Tuesday, December 11, 2018, the APCHA Board tabled the discussion
until Wednesday, December 19, 2018. The Board instructed APCHA’s executive director to
negotiate with AHP a compensation agreement that would pay APCHA for its
administrative/operating costs for overseeing the three housing projects over 15 years and for
its value-added role as a tax-exempt multi-jurisdictional housing authority.
DISCUSSION
Aspen Housing Partnership is a public-private partnership between the City of Aspen and Aspen
Housing Partners to build 45 affordable housing units. Aspen Housing Partners was selected by
the City through a competitive Request for Proposal (RFP) process in 2016.
In early 2018, the City asked APCHA’s executive director to provide a letter of support for the
488 Castle Creek Road tax credit housing project. In that letter, the APCHA Executive Director

wrote: “The APCHA enthusiastically supports this project and will seriously entertain becoming a
Special Limited Partner at the City of Aspen’s request, if necessary.” The City made their request
on December 2, 2018. APCHA and its attorney worked diligently and in good faith to review,
schedule, and present AHP’s request to the APCHA Board at a special meeting scheduled by
APCHA on December 11, 2018.
At its December 11th special meeting, the Board instructed APCHA’s executive director to
negotiate a deal with AHP that would compensate it for its ownership interest in the projects. In
providing direction to the Executive Director, the Board cited a previously negotiated special
limited partnership agreement between APCHA and Real America for the Roaring Fork
Apartments project in the Pitkin County area of Basalt.
APCHA entered into a limited partnership agreement with Real America, a private developer, in
2017 by negotiating a $355,000 compensation package for its role in the Roaring Fork
Apartments’ public/private partnership. It is not unusual for multi-jurisdictional housing
authorities, like APCHA, or other non-profit affordable housing entities, to negotiate fees for
participating in affordable housing development projects.
On Saturday, December 15, 2018, the APCHA Executive Director negotiated a $410,000
compensation package on behalf of APCHA and its governing partners. The agreement covers
the net present value of APCHA’s future operating costs over fifteen years and compensates
APCHA for providing an estimated $800,000 in tax savings to the project. The developer is
leveraging those tax savings (i.e. project cost savings) to carry additional debt, estimated
between $1.5 to $2.0 million.
The $410,000 fee is meant to cover APCHA’s future operating costs by saving the City and
County up to $205,000 each in future budget subsidies. Based on a percentage of APCHA’s
FY2019 operating budget (620 Fund), this project is estimated to cost APCHA $476,000 over 15
years. In addition, APCHA negotiated a value-added partnership fee estimated to be
approximately 20% of the total tax-exempt savings.
Separately, AHP and the City have worked out an agreement that differs from the terms of the
Development Agreement between the City and AHP. According to Jason Bradshaw of Aspen
Housing Partners, AHP will front the $410,000 out of its development fee but will be able to recoup
any portion of the development fee used to pay APCHA from any unspent construction
contingency funds (See email from Jason Bradshaw to Mike Kosdrosky dated Monday, December
17, 2018, for detailed explanation).
RECOMMENDATION
APCHA staff recommends the Board approve the negotiated terms between the developer and
APCHA. Staff recognizes the urgency and importance of closing the AHP deal this year to secure
locked-in construction costs and financing.
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Resolution No. 12
(Series of 2018)
A RESOLUTION OF THE ASPEN/PITKIN COUNTY HOUSING AUTHORITY BOARD
AUTHORIZING MICHAEL A. KOSDROSKY, EXECUTIVE DIRECTOR,
TO SIGN DOCUMENTS RELATED TO THE DEVELOPMENTS OF 45 RENTAL
UNITS AT 517 PARK CIRCLE, 802 WEST MAIN STREET AND 488 CASTLE CREEK
ROAD

RECITALS

WHEREAS, the Aspen/Pitkin County Housing Authority (hereinafter referred to as
“APCHA”) is a multi-jurisdictional housing authority established pursuant to the FIFTH
AMENDED AND RESTATED INTERGOVERNMENTAL AGREEMENT recorded on January
15, 2014 at Reception No. 607311 of the records of the Pitkin County Clerk and Recorder's Office;
and
WHEREAS, the APCHA is a political al subdivision of the State of Colorado, with the
powers and authorities contained in CRS 29-1-204.5 and the IGA referred to above; and
WHEREAS, pursuant to Ordinance No 31 (Series of 2017), The City Council of the City
of Aspen approved the development of twenty-eight (28) affordable housing units at 488 Castle
Creek Road; and
WHEREAS, pursuant to Ordinance No. 28 (Series of 2017), the City Council of the City
of Aspen approved the development of ten (10) affordable housing units at 802 West Main
Street; and
WHEREAS, pursuant to Ordinance No. 25 (Series of 2017), the City Council of the City
of Aspen approved the development of eleven (11) affordable housing units at 517 Park Circle;
and
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WHEREAS, the ordinances referred to above require deed restrictions approved by
APCHA for the units that reflect the requirements of such ordinances, including requirements
that tenants and leases shall be approved by APCHA in accordance with the APCHA Guidelines;
and
WHEREAS, APCHA is to be a Class A Member of the companies which own the
subject properties in order to assist in compliance with the requirements of the Federal Housing
Tax Credit program (488 Castle Creek, LLC), and for each of the properties to obtain tax exempt
status in accordance with Colorado law; and
WHEREAS, in order to satisfy the requirements referred to above it is necessary and
appropriate for APCHA to approve operating agreements, deed restrictions, tax exemption
certificates, and services subcontracts for each of the projects.
NOW, THEREFORE, BE IT RESOLVED BY THE APCHA BOARD OF
DIRECTORS that it hereby authorizes Michael A. Kosdrosky, Executive Director of the
Aspen/Pitkin County Housing Authority, to execute on behalf of APCHA the following
documents:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

488 Castle Creek, LLC, Amended and Restated Operating Agreement;
802 West Main Street, LLC, Amended and Restated Operating Agreement;
517 Park Circle, LLC, Amended and Restated Operating Agreement;
Deed Restriction Agreement for 448 Castle Creek project;
Deed Restriction Agreement for 802 West Main Street project;
Deed Restriction Agreement for 517 Park Circle project;
Property, Sales & Use Tax Exemption Certificate for 488 Castle Creek, LLC;
Property, Sales & Use Tax Exemption Certificate for 802 West Main Street, LLC;
Property, Sales & Use Tax Exemption Certificate for 517 Park Circle, LLC;
Services Subcontract for 488 Castle Creek, LLC;
Services Subcontract for 802 West Main Street LLC; and
Services Subcontract for 517 Park Circle, LLC

The Executive Director is authorized to make amendments to the above referenced
documents prior to execution to the extent that such amendments are not inconsistent with the
intent and purposes of such documents as approved by the APCHA Board.
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INTRODUCED, READ, AND ADOPTED by the Aspen/Pitkin County Housing
Authority Board of Directors, Pitkin County, Colorado, at their special meeting held December 19,
2018.
ASPEN/PITKIN COUNTY HOUSING AUTHORITY

______________________________________
A. Ronald Erickson, Chairperson
ATTEST:

________________________________
Michael A. Kosdrosky, Secretary
Adopted, passed and approved this 19th day of December 2018 by the APCHA Board of
Directors.

______________________________________
A. Erickson, Chairperson
ATTEST:

________________________________
Michael A. Kosdrosky, Secretary
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MEMORANDUM
TO:
FROM:
DATE OF MEMO:
MEETING DATE:
RE:

Mike Kosdrosky, Executive Director, APCHA
Chris Everson, Affordable Housing Project Manager, City of Aspen
December 18, 2018
December 19, 2018
Special Meeting #2 – Request for approval of documents related to
development of 45 rental units at 517 Park Circle, 802 West Main
Street and 488 Castle Creek Road

REQUEST OF THE BOARD: City of Aspen staff is requesting APCHA Board approval of
documents related to development of 45 rental units at 517 Park Circle, 802 West Main Street and
488 Castle Creek.
PREVIOUS BOARD ACTION: The Board reviewed and approved the land use applications for
a total of 45 rental units across these three sites in September and October 2017.
DISCUSSION: There is urgency that the financial closing of the loan agreements and related
documents for these three developments occur in 2018 due to the involvement of the Low-Income
Housing Tax Credits (LIHTCs) which were awarded in 2018 by the Colorado Housing Finance
Authority (CHFA).
The subject rental units are being developed, owned and operated by a private developer, through
an existing approved contract with the City of Aspen, and on City of Aspen ground leases. In 2016,
the City of Aspen selected the developer, Aspen Housing Partners (AHP, represented by Jason
Bradshaw), through a competitive request for proposals (RFP) process.
In connection with the enclosed request to include APCHA as a minority share owner in each
of the three operating entities of the subject 45 rental units, the APCHA Board has requested
payment of a “fee” in the amount of $410,000.00.
The text below is excerpted from an email sent on 12/17/2018 by Jason Bradshaw of AHP. This
is AHP’s offer to the APCHA Board to facilitate payment of the “fee”:
“On November 12, 2018 the City of Aspen approved through ordinance up to $16.189 million in
permanent funding for the project. The current project budget, which includes a standard 10%
construction contingency totaling $1,537,557, requires the full amount of City of Aspen
contribution. Any unspent contingency amount remaining is returned to the City of Aspen.
AHP is proposing to pay the $410,000 APCHA fee out of its development fee. As a condition of
this proposal, AHP would be able to recoup any portion of the development fee used to pay the
APCHA fee from unspent contingency and/or other savings generated in the construction process
should any exist. Therefore, to the extent that contingency is used to reimburse AHP for the
fronting of the $410,000 APCHA fee, the City will bear the cost of that fee.
For example, if there is $500,000 of contingency remaining, AHP will be reimbursed by the City
for the full amount of the $410,000 APCHA fee and the remaining $90,000 would be returned to
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the 150 Fund. If there is only $200,000 remaining in the contingency, that $200,000 will be paid
to AHP and no money will be returned to the 150 Fund, and AHP will absorb the other $210,000.
Any contingency left over will be spent by the City paying the APCHA fee. Of course, there is no
assurance that any contingency will exist at the end of the construction period and if that is the
situation, AHP will not recover the portion of its fee paid to APCHA.
This differs from the terms of the Development Agreement (Ordinance 165 Series 2016 dated
November 14, 2016) executed at the commencement of the project between AHP and the City of
Aspen in which the City would benefit from any unused construction savings/contingency and AHP
is entitled to earn a 12% fee.
To further clarify the AHP proposal, under no circumstances would the City be required to fund
any more dollars than what is currently approved above. The City is at risk of losing what would
have been unused contingency by being required to pay this fee as part of the project’s costs.
While under the Development Agreement we are not obligated to use the Development Fee in this
manner, we are willing to take on the above risk in order to facilitate a closing of the project this
year. A closing that occurs in 2019 will subject the project to increased construction costs as our
quote is only good through the end of this month. We feel we have to proceed in this fashion or
risk even higher project expenses.”
The proposal as written facilitates an opportunity to pay the “fee” as requested by the APCHA
Board and to do so sufficiently within the framework of the existing contracts without requiring a
lengthy process to modify existing contracts. Modifications to the proposal could necessitate
contract modifications.
Any developer of affordable housing in Aspen is required to pay numerous fees such as the
TDM/Air Quality Fee, School Land Dedication Fee, Park Impact Fee, Land Use Review Fee,
Building & Engineering Plan Review Fees, Construction Mitigation Fee, Zoning Fee, Sewer Tap
Fee, Energy Code Fee, and so on. These fees are codified into the various code documents which
developers must satisfy and are thus known and can be planned for. It is atypical that ad hoc “fees”
would be imposed without such codification such as is being requested by the APCHA Board at
this time. Staff requests clarification as to whether there are plans to include such “fees” in the
APCHA Guidelines in the future.
The Executive Director signed the attached letter (Exhibit A) in January of 2018 that was included
in the project’s LIHTC (tax credit) application. The letter acknowledges the requested arrangement
with APCHA as a minority partner in the operating entities. At that time, and prior to the APCHA
Board meeting on December 11, 2018, there had been no mention from the Executive Director of
the potential for any fees to be imposed. Numerous prior City affordable housing development
projects had previously set the precedent that no such fees are typically imposed.
The resolution provided by the APCHA Executive Director should provide opportunity for the
APCHA Board to accept the written offer provided above.
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FINANCIAL/BUDGET IMPACTS: For at least the first 15 years of operation, these facilities
will be privately managed by AHP. APCHA has no financial nor operational responsibilities
related to these rental facilities other than tenant qualifications (for which they currently charge a
fee to all applicants), and potentially enforcing deed restrictions in the event that any tenants may
end up in violation of the APCHA Guidelines and if such violation cannot first be resolved by the
AHP property manager.
RECOMMENDED ACTION: Staff recommends approval of the enclosed documents package
to facilitate the 2018 closing and avoiding cost escalations which may occur if closing does not
occur in 2018.
The nine agreement/documents listed below have been reviewed and approved by APCHA’s
attorney, Tom Smith, and by the City of Aspen attorney, Jim True, and have not been modified
since the APCHA Board meeting on December 11, 2018.
ATTACHED EXHIBITS:
a)
b)
c)
d)
e)
f)
g)
h)
i)
j)

Letter of project support, APCHA Executive Director, January 31, 2018
802 W. MAIN, LLC, AMENDED AND RESTATED OPERATING AGREEMENT
802 W. MAIN, LLC, DEED RESTRICTION AGREEMENT
802 W. MAIN, LLC, PROPERTY, SALES AND USE TAX EXEMPTION CERTIFICATE
517 PARK, LLC, AMENDED AND RESTATED OPERATING AGREEMENT
517 PARK, LLC, DEED RESTRICTION AGREEMENT
517 PARK, LLC, PROPERTY, SALES AND USE TAX EXEMPTION CERTIFICATE
488 CASTLE CREEK, LLC, AMENDED AND RESTATED OPERATING AGREEMENT
488 CASTLE CREEK, LLC, DEED RESTRICTION AGREEMENT
488 CASTLE CREEK, LLC, PROPERTY, SALES AND USE TAX EXEMPTION
CERTIFICATE
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Exhibit A: Letter of project support, January 31, 2018

SERVICES SUBCONTRACT
This SERVICES SUBCONTRACT (this “Agreement”) is made as of December __ , 2018, by and between
ASPEN HOUSING PARTNERS, LLC, a Colorado limited liability company (“AHP”), and ASPEN
PITKIN COUNTY HOUSING AUTHORITY, a political subdivision of the State of Colorado (the
“APCHA”).
Recitals:
WHEREAS, pursuant to that certain Development Services Agreement (the “Development Agreement”) of
even date herewith between AHP and 802 W, Main, LLC, a Colorado limited liability company (the
“Owner”), AHP will provide certain development services in connection with the development and
rehabilitation of Main Street Apartments, a 10-unit apartment building located at 802 W. Main, Aspen,
Colorado (the “Project”).
WHEREAS, the APCHA shall perform certain services under the Deed Restriction Agreement governing
the occupancy restrictions on the Property and the Owner has requested that the APCHA assist the Owner
and AHP in providing certain of the services required to be performed by this Agreement through AHP
for the benefit of the Owner, and the APCHA has agreed to assist the Owner and AHP in providing such
services to the Owner, as further set forth in this Agreement.
Agreement:
NOW, THEREFORE, for Ten Dollars ($10.00) and in consideration for the mutual covenants contained in
this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereto, intending to be legally bound hereby, agree as follows:
1.
Defined Terms. Capitalized terms used but not defined herein shall have the respective meanings
attributed thereto in the Operating Agreement of the Owner.
2.
Services Provided. From initial Closing through the end of the Compliance Period, the APCHA
shall use commercially reasonable efforts, to provide for the benefit of the Project and AHP and/or the
Owner, as the case may be, the following services with respect to the Project (the “Services”):
(a) Assistance, reviews, and advice to AHP and the Owner with respect to ongoing tenant
compliance matters as required by the Deed Restriction Agreement and related Project use
restrictions relating to tenancy income and rent covenants, and to ensure to the best of its
ability that the Project can benefit from the tax exemption provided pursuant to Colorado
Revise Statutes Section 29-1-204.5 and 29-4-227(1)(b), including updating any related tax
exemption certificates requested by the Owner, its investors or lenders.
(b) APCHA’s performance of its obligations pursuant to this Agreement shall be consistent with
the Deed Restriction Agreement and the APCHA Guidelines as amended from time to time,
as determined by APCHA in the exercise of its reasonable discretion.
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3. Limitations and Restrictions. Notwithstanding any provisions of this Agreement, the APCHA
acknowledges and agrees that services described in Section 2 above shall be undertaken in cooperation
with AHP. Except as provided herein and in the Deed Restriction Agreement, the APCHA shall have no
authority to expend any sum, make any decision, give any consent, approval or authorization, or incur any
obligation on behalf of the Owner or AHP. Nothing in this Agreement shall be construed to limit the
rights and obligations of AHP and APCHA under that certain Amended and Restated Operating
Agreement of 802 W. Main, LLC of even date herewith.
4.

Services Fee.

(a) For the Services provided by the APCHA under this Agreement, AHP shall pay APCHA a fee
based on the schedule in (b) below (the “Services Fee”).
(b) The Services Fee shall be remitted on the projected schedule and within five (5) business days of
receiving the funds after meeting the defined benchmarks below pursuant to the Operating Agreement of the
Owner:
Projected Schedule

Defined Benchmarks

December 2018

Initial Closing

$24,107

50% Completion

24,107

Construction Completion

24,107

Final Closing

24,107

October 2019
April 2020
October 2020

Total

Payments to APCHA

96,427

5.
Accounts and Records. All books and records prepared or maintained by the APCHA shall be
kept and maintained at all times at the place or places, and shall be available for and subject to audit,
inspection and copying by AHP, the Owner, the management agent for the Project, or any representative
or auditor therefor or supervisory or regulatory authority, at the times and in the manner set forth in the
operating agreement of the Owner.
6.

Term. This Agreement shall terminate on the expiration of the Compliance Period.

7.

Miscellaneous.

(a) This Agreement may not be modified, altered or amended except pursuant to a written
instrument executed by all parties hereto.
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(b) This Agreement may not be assigned, in whole or in part, by any party hereto without the prior
written consent of the other party.
(c) This Agreement shall be binding on the parties hereto, and their authorized representatives,
successors and assigns.
(d) Any notice, report, demand, request, approval or other communication required, permitted or
desired under this Agreement shall be in writing and (i) hand delivered, (ii) deposited in the United States
registered or certified mail, return receipt requested, postage prepaid, (iii) deposited with Federal Express or
similar overnight delivery service or (iv) transmitted by telecopier or other facsimile transmission, answer
back requested, at the following addresses (or such other addresses designated by proper notice), and shall be
deemed delivered when received or refused:
To AHP:

Aspen Housing Partners, LLC
228 Eastwood Road
Aspen, Colorado
Attention: Jason Bradshaw

and
c/o SCG Development
5245 Boone Boulevard, Suite 640
Tysons Corner, Virginia
Attention: Stephen Wilson
With a copy to:

Klein Hornig LLP
1325 G St NW, Suite 770
Washington, DC 20005
Attn: Erik T. Hoffmann

With a copy to:

Waas Campbell Rivera Johnson & Velasquez LLP
420 E. Main Street, Suite 210
Aspen, Colorado 81611
Attention: J. Bart Johnson

To APCHA:

Aspen Pitkin County Housing Authority
210 E Hyman Avenue
Aspen, CO 81611
Attn: Executive Director
Phone: 970-920-5050

With a copy to:

TF Smith
PO Box 3380
229 Midland Ave.
Basalt, CO 81621
Phone: 970-718-2044
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Email: tom@tfsmithlaw.com
(e) All personal pronouns used in this Agreement, whether used in the masculine, feminine or neuter
gender, shall include all other genders, the singular shall include the plural and vice versa as the context may
require.
(f) This Agreement, and the application or interpretation hereof, shall be governed by the laws of
the State of Colorado. Jurisdiction for any legal action to enforce or interpret this Agreement shall be in Pitkin
County District Court.
(g) All section headings in this Agreement are for convenience of reference only and are not
intended to qualify the meaning of any section.
(h) No person or entity other than the Owner may directly or indirectly rely upon or enforce the
provisions of this Agreement, whether as a third-party beneficiary or otherwise.
(i) No consent or waiver, express or implied, by either party to or of any breach or default by the
other party in the performance of this Agreement shall be construed as a consent or waiver to or of any
subsequent breach or default in the performance by such other party of the same or any other obligations
hereunder.
(j) This Agreement may be executed in counterparts and all counterparts shall be considered part of
one Agreement binding on all parties hereto.

[signatures on following pages]
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[Counterpart signature page to Main Street Services Subcontract]
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day first
written above.

APCHA:
ASPEN PITKIN COUNTY HOUSING AUTHORITY,
an intergovernmental authority formed between
the City and the Board of County Commissioners
of Pitkin County, Colorado

By:
_________________________________________
Name: _________________________________________
Title: _________________________________________

[Counterpart signature page to Main Street Services Subcontract]
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day first
written above.

AHP:
ASPEN HOUSING PARTNERS, LLC,
a Colorado limited liability company
By:

SCG Development Partners, LLC,
a Delaware limited liability company,
its co-managing member

By:

SCG Development Manager, LLC,
a Delaware limited liability company,
its managing member

By:

SCG Capital Corp,
a Delaware corporation,
its sole member

By:
_________________
Name: Stephen P. Wilson
Title: President – Virginia Office

SERVICES SUBCONTRACT
This SERVICES SUBCONTRACT (this “Agreement”) is made as of December __, 2018, by and between
ASPEN HOUSING PARTNERS, LLC, a Colorado limited liability company (“AHP”), and ASPEN
PITKIN COUNTY HOUSING AUTHORITY, a political subdivision of the State of Colorado (the
“APCHA”).
Recitals:
WHEREAS, pursuant to that certain Development Services Agreement (the “Development Agreement”) of
even date herewith between AHP and 517 Park, LLC, a Colorado limited liability company (the
“Owner”), AHP will provide certain development services in connection with the development and
rehabilitation of Park Circle Apartments, a 11-unit apartment building located at 517 Park Circle, Aspen,
Colorado (the “Project”).
WHEREAS, the APCHA shall perform certain services under the Deed Restriction Agreement governing
the occupancy restrictions on the Property and the Owner has requested that the APCHA assist the Owner
and AHP in providing certain of the services required to be performed by this Agreement through AHP
for the benefit of the Owner, and the APCHA has agreed to assist the Owner and AHP in providing such
services to the Owner, as further set forth in this Agreement.
Agreement:
NOW, THEREFORE, for Ten Dollars ($10.00) and in consideration for the mutual covenants contained in
this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereto, intending to be legally bound hereby, agree as follows:
1.
Defined Terms. Capitalized terms used but not defined herein shall have the respective meanings
attributed thereto in the Operating Agreement of the Owner.
2.
Services Provided. From initial Closing through the end of the Compliance Period, the APCHA
shall use commercially reasonable efforts, to provide for the benefit of the Project and AHP and/or the
Owner, as the case may be, the following services with respect to the Project (the “Services”):
(a) Assistance, reviews, and advice to AHP and the Owner with respect to ongoing tenant
compliance matters as required by the Deed Restriction Agreement and related Project use restrictions
relating to tenancy income and rent covenants, and to ensure to the best of its ability that the Project can
benefit from the tax exemption provided pursuant to Colorado Revise Statutes Section 29-1-204.5 and 294-227(1)(b), including updating any related tax exemption certificates requested by the Owner, its
investors or lenders.
(b) APCHA’s performance of its obligations pursuant to this Agreement shall be consistent with
the Deed Restriction Agreement and the APCHA Guidelines as amended from time to time, as
determined by APCHA in the exercise of its reasonable discretion.
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3. Limitations and Restrictions. Notwithstanding any provisions of this Agreement, the APCHA
acknowledges and agrees that services described in Section 2 above shall be undertaken in cooperation
with AHP. Except as provided herein and in the Deed Restriction Agreement, the APCHA shall have no
authority to expend any sum, make any decision, give any consent, approval or authorization, or incur any
obligation on behalf of the Owner or AHP. Nothing in this Agreement shall be construed to limit the
rights and obligations of AHP and APCHA under that certain Amended and Restated Operating
Agreement of 517 Park, LLC of even date herewith.
4.

Services Fee.

(a) For the Services provided by the APCHA under this Agreement, AHP shall pay APCHA a fee
based on the schedule in (b) below (the “Services Fee”).
(b) The Services Fee shall be remitted within five (5) business days of receipt of the funds on the
projected schedule and within five (5) business days of receiving the funds after meeting the defined
benchmarks below pursuant to the Operating Agreement of the Owner:
Projected Schedule
December 2018
October 2019
April 2020
October 2020
Total

Defined Benchmarks
Initial Closing
50% Completion
Construction Completion
Final Closing

Payments to APCHA
26,761
26,761
26,761
26,761
107,042

5.
Accounts and Records. All books and records prepared or maintained by the APCHA shall be
kept and maintained at all times at the place or places, and shall be available for and subject to audit,
inspection and copying by AHP, the Owner, the management agent for the Project, or any representative
or auditor therefor or supervisory or regulatory authority, at the times and in the manner set forth in the
operating agreement of the Owner.
6.
Term. This Agreement shall terminate on the expiration of the Compliance Period (as defined in the
Operating Agreement).
7.

Miscellaneous.

(a) This Agreement may not be modified, altered or amended except pursuant to a written
instrument executed by all parties hereto.
(b) This Agreement may not be assigned, in whole or in part, by any party hereto without the prior
written consent of the other party.
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(c) This Agreement shall be binding on the parties hereto, and their authorized representatives,
successors and assigns.
(d) Any notice, report, demand, request, approval or other communication required, permitted or
desired under this Agreement shall be in writing and (i) hand delivered, (ii) deposited in the United States
registered or certified mail, return receipt requested, postage prepaid, (iii) deposited with Federal Express or
similar overnight delivery service or (iv) transmitted by telecopier or other facsimile transmission, answer
back requested, at the following addresses (or such other addresses designated by proper notice), and shall be
deemed delivered when received or refused:
To AHP:

Aspen Housing Partners, LLC
228 Eastwood Road
Aspen, Colorado
Attention: Jason Bradshaw

and
c/o SCG Development
5245 Boone Boulevard, Suite 640
Tysons Corner, Virginia
Attention: Stephen Wilson
With a copy to:

Klein Hornig LLP
1325 G St NW, Suite 770
Washington, DC 20005
Attn: Erik T. Hoffmann

With a copy to:

Waas Campbell Rivera Johnson & Velasquez LLP
420 E. Main Street, Suite 210
Aspen, Colorado 81611
Attention: J. Bart Johnson

To the APCHA:

Aspen Pitkin County Housing Authority
210 E Hyman Avenue
Aspen, CO 81611
Attn: Executive Director
Phone: 970-920-5050

With a copy to:

TF Smith
PO Box 3380
229 Midland Ave.
Basalt, CO 81621
Phone: 970-718-2044
Email: tom@tfsmithlaw.com
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(e) All personal pronouns used in this Agreement, whether used in the masculine, feminine or neuter
gender, shall include all other genders, the singular shall include the plural and vice versa as the context may
require.
(f) This Agreement, and the application or interpretation hereof, shall be governed by the laws of
the State of Colorado. Jurisdiction for any legal action to enforce or interpret this Agreement shall be in Pitkin
County District Court.
(g) All section headings in this Agreement are for convenience of reference only and are not
intended to qualify the meaning of any section.
(h) No person or entity other than the Owner may directly or indirectly rely upon or enforce the
provisions of this Agreement, whether as a third-party beneficiary or otherwise.
(i) No consent or waiver, express or implied, by either party to or of any breach or default by the
other party in the performance of this Agreement shall be construed as a consent or waiver to or of any
subsequent breach or default in the performance by such other party of the same or any other obligations
hereunder.
(j) This Agreement may be executed in counterparts and all counterparts shall be considered part of
one Agreement binding on all parties hereto.

[signatures on following pages]
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[Counterpart signature page to Park Circle Services Subcontract]
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day first
written above.

APCHA:
ASPEN PITKIN COUNTY HOUSING AUTHORITY,
an intergovernmental authority formed between
the City and the Board of County Commissioners
of Pitkin County, Colorado

By:
_________________________________________
Name: _________________________________________
Title: _________________________________________
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[Counterpart signature page to Park Circle Services Subcontract]
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day first
written above.

AHP:
ASPEN HOUSING PARTNERS, LLC,
a Colorado limited liability company
By:

SCG Development Partners, LLC,
a Delaware limited liability company,
its co-managing member

By:

SCG Development Manager, LLC,
a Delaware limited liability company,
its managing member

By:

SCG Capital Corp,
a Delaware corporation,
its sole member

By:
_________________
Name: Stephen P. Wilson
Title: President – Virginia Office
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SERVICES SUBCONTRACT
This SERVICES SUBCONTRACT (this “Agreement”) is made as of December __ , 2018, by and between
ASPEN HOUSING PARTNERS, LLC, a Colorado limited liability company (“AHP”), and ASPEN
PITKIN COUNTY HOUSING AUTHORITY, a political subdivision of the State of Colorado (the
“APCHA”).
Recitals:
WHEREAS, pursuant to that certain Development Services Agreement (the “Development Agreement”) of
even date herewith between AHP and 488 Castle Creek, LLC, a Colorado limited liability company (the
“Owner”), AHP will provide certain development services in connection with the development and
rehabilitation of Castle Creek Apartments, a 24-unit apartment building located at 488 Castle Creek Road,
Aspen, Colorado (the “Project”).
WHEREAS, the APCHA shall perform certain services under the Deed Restriction Agreement governing
the occupancy restrictions on the Property and the Owner has requested that the APCHA assist the Owner
and AHP in providing certain of the services required to be performed by this Agreement through AHP
for the benefit of the Owner, and the APCHA has agreed to assist the Owner and AHP in providing such
services to the Owner, as further set forth in this Agreement.
Agreement:
NOW, THEREFORE, for Ten Dollars ($10.00) and in consideration for the mutual covenants contained in
this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereto, intending to be legally bound hereby, agree as follows:
1.
Defined Terms. Capitalized terms used but not defined herein shall have the respective meanings
attributed thereto in the Operating Agreement of the Owner.
2.
Services Provided. From initial Closing through the end of the Compliance Period, the APCHA
shall use commercially reasonable efforts, to provide for the benefit of the Project and AHP and/or the
Owner, as the case may be, the following services with respect to the Project (the “Services”):
(a)
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Assistance, reviews, and advice to AHP and the Owner with respect to ongoing tenant
compliance matters as required by the Deed Restriction Agreement and related Project use
restrictions relating to tenancy income and rent covenants, and to ensure to the best of its
ability that the Project can benefit from the tax exemption provided pursuant to Colorado
Revise Statutes Section 29-1-204.5 and 29-4-227(1)(b), including updating any related tax
exemption certificates requested by the Owner, its investors or lenders.
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(b)

APCHA’s performance of its obligations pursuant to this agreement shall be consistent with
the Deed Restriction Agreement and the APCHA Guidelines as amended from time to time,
as determined by APCHA in the exercise of its reasonable discretion.

3.
Limitations and Restrictions. Notwithstanding any provisions of this Agreement, the APCHA
acknowledges and agrees that services described in Section 2 above shall be undertaken in cooperation
with AHP. Except as provided herein and in the Deed Restriction Agreement, the APCHA shall have no
authority to expend any sum, make any decision, give any consent, approval or authorization, or incur any
obligation on behalf of the Owner or AHP. Nothing in this Agreement shall be construed to limit the
rights and obligations of AHP and APCHA under that certain Amended and Restated Operating
Agreement of 488 Castle Creek, LLC of even date herewith.
4.

Services Fee.

(a) For the Services provided by the APCHA under this Agreement, AHP shall pay the APCHA a
fee based on the schedule in (b) below (the “Services Fee”).
(b) The Services Fee shall be remitted on the projected schedule and within five (5) business days of
receiving the funds after meeting the defined benchmarks below pursuant to the Operating Agreement of the
Owner:
Projected Schedule
December 2018

Defined Benchmarks
Initial Closing

October 2019

50% Completion

41,302

Construction Completion

25,411

Final Closing

88,192

April 2020
October 2020
Total

Payments to APCHA
$51,627

$206,531

5.
Accounts and Records. All books and records prepared or maintained by the APCHA shall be
kept and maintained at all times at the place or places, and shall be available for and subject to audit,
inspection and copying by AHP, the Owner, the management agent for the Project, or any representative
or auditor therefor or supervisory or regulatory authority, at the times and in the manner set forth in the
operating agreement of the Owner.
6.
Term. This Agreement shall terminate on the expiration of the Compliance Period (as defined in the
Operating Agreement).
7.

Miscellaneous.
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(a) This Agreement may not be modified, altered or amended except pursuant to a written
instrument executed by all parties hereto.
(b) This Agreement may not be assigned, in whole or in part, by any party hereto without the prior
written consent of the other party.
(c) This Agreement shall be binding on the parties hereto, and their authorized representatives,
successors and assigns.
(d) Any notice, report, demand, request, approval or other communication required, permitted or
desired under this Agreement shall be in writing and (i) hand delivered, (ii) deposited in the United States
registered or certified mail, return receipt requested, postage prepaid, (iii) deposited with Federal Express or
similar overnight delivery service or (iv) transmitted by telecopier or other facsimile transmission, answer
back requested, at the following addresses (or such other addresses designated by proper notice), and shall be
deemed delivered when received or refused:
To AHP:

Aspen Housing Partners, LLC
228 Eastwood Road
Aspen, Colorado
Attention: Jason Bradshaw

and
c/o SCG Development
5245 Boone Boulevard, Suite 640
Tysons Corner, Virginia
Attention: Stephen Wilson
With a copy to:

Klein Hornig LLP
1325 G St NW, Suite 770
Washington, DC 20005
Attn: Erik T. Hoffmann

With a copy to:

Waas Campbell Rivera Johnson & Velasquez LLP
420 E. Main Street, Suite 210
Aspen, Colorado 81611
Attention: J. Bart Johnson

To the Housing Authority:

Aspen Pitkin County Housing Authority
210 E Hyman Avenue
Aspen, CO 81611
Attn: Executive Director
Phone: 970-920-5050

With a copy to:

TF Smith
PO Box 3380
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229 Midland Ave.
Basalt, CO 81621
Phone: 970-718-2044
Email: tom@tfsmithlaw.com
(e) All personal pronouns used in this Agreement, whether used in the masculine, feminine or neuter
gender, shall include all other genders, the singular shall include the plural and vice versa as the context may
require.
(f) This Agreement, and the application or interpretation hereof, shall be governed by the laws of
the State of Colorado. Jurisdiction for any legal action to enforce or interpret this Agreement shall be in Pitkin
County District Court.
(g) All section headings in this Agreement are for convenience of reference only and are not
intended to qualify the meaning of any section.
(h) No person or entity other than the Owner may directly or indirectly rely upon or enforce the
provisions of this Agreement, whether as a third-party beneficiary or otherwise.
(i) No consent or waiver, express or implied, by either party to or of any breach or default by the
other party in the performance of this Agreement shall be construed as a consent or waiver to or of any
subsequent breach or default in the performance by such other party of the same or any other obligations
hereunder.
(j) This Agreement may be executed in counterparts and all counterparts shall be considered part of
one Agreement binding on all parties hereto.

[signatures on following pages]
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[Counterpart signature page to Castle Creek Services Subcontract]
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day first
written above.

HOUSING AUTHORITY:
ASPEN PITKIN COUNTY HOUSING AUTHORITY,
an intergovernmental authority formed between
the City and the Board of County Commissioners
of Pitkin County, Colorado

By:
_________________________________________
Name: _________________________________________
Title: _________________________________________

[Counterpart signature page to Castle Creek Services Subcontract]
IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the day first
written above.

AHP:
ASPEN HOUSING PARTNERS, LLC,
a Colorado limited liability company
By:

SCG Development Partners, LLC,
a Delaware limited liability company,
its co-managing member

By:

SCG Development Manager, LLC,
a Delaware limited liability company,
its managing member

By:

SCG Capital Corp,
a Delaware corporation,
its sole member

By:
_________________
Name: Stephen P. Wilson
Title: President – Virginia Office

